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Should Husband and Wife Hold Title to Property 


in Joint Tenancy or in Community ? 


By Erwin W. Wipney, Trust Counsel, Security-First National Bank of Los Angeles. 


Any property howsoever acquired by hus- 
band and wife. or by husband or wife, and 
whether the separate property of either of 
them or the community property of both, 
may be held by them in joint tenancy. Like- 
wise by agreement between the husband and 
wife, made either prior to or after marriage, 
separate property may become community 
property and community property may be- 
come the separate property of either spouse. 


* The husband and wife are at liberty to hold 


their property in joint tenancy or as ten- 
ants in common or in community. Lawyers 
are often required to advise those contem- 
plating marriage and those already married 
how they should hold title to property, both 
real and personal and both separate and 
community. This question is very impor- 
tant, not only from the standpoint of the 
management and control of the property 
during the lifetime of both of the spouses, 
but, even more so from the standpoint of 
the preparation of the wills of the husband 
and wife in contemplation of death. Some 
men and women contemplating marriage 
and having property, both real and personal, 
have the good judgment to have a thorough 
and full understanding with their intended 
spouses regarding the ownership, holding, 
management and disposition of the prop- 


~ erty, and enter into prenuptial agreements, 


fixing the status of that property and pro- 
viding for its holding, management and dis- 
position; also many men actively engaged 
in business enter into property settlement 
agreements with their wives merely to fa- 
cilitate the handling of their property. 
However we believe it is true that the aver- 
age case is that of young couples who have 
married with little or nothing possessed by 
them, have acquired some community prop- 
erty by their joint efforts, and possibly have 
inherited or been given or bequeathed prop- 
erty. If this couple is happily married and 
have faith and confidence in each other, 
they will probably wish to treat all of their 
property, whether community or separate, 
as community property of both of them, but 
if they own several pieces of property it 
Is very probable that owing to ignorance or 
poor management or both, one piece of 





property may stand in the name of the hus- 
band as a married man, another in the 
name of the wife as a married woman, an- 
other in the names of both of them as hus- 
band and wife, and lastly, in the names of 
the husband and wife as joint tenants. Un- 
less some special reason exists there can be 
no advantage to them in holding title to 
different properties in different capacities ; 
and they should be made acquainted with 
the relative merits and demerits of each 
capacity in order that they may determine 
in what manner they wish the property held. 

Many married couples have been advised 
that if they hold their property as joint 
tenants they will escape lengthy and costly 
probate proceedings, and without consider- 
ing the question further, have determined 
so to hold their property. There are many 
points to consider, however. Prior to the 
adoption, in 1927, of Civil Code section 
16l-a, the title to, as well as the manage- 
ment of, all community property was vested 
in the husband. By this section it was pro- 
vided that in all community property the 
respective interests of the husband and wife 
are “present, existing and equal” interests 
under the management and control of the 
husband. This has been held to apply only 
to property acquired since that date. Com- 
pare the situation here existing with that 
existing under a joint tenancy. The hus- 
band and wife as joint tenants must act 
jointly but as individuals, each represent- 
ing his or her separate interest. The hus- 
band cannot dispose of any of the property, 
real or personal, without the wife joining 
with him in such disposition, any more than 
though he were dealing with a stranger. 
On the other hand, if the property were 
held in community, the husband would have 
management and control of all of the com- 
munity personal property and could dispose 
of it, other than by will, except that, unless 
the wife joined in the conveyance, he could 
not make a gift or otherwise dispose of the 
community personal property except for a 
good consideration. With regard to real 
property held in joint tenancy, the husband 
and wife must naturally join in any action 
that is taken with regard thereto. When 
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real property is held in community the hus- 
band has the management and _ control 
thereof, but he may not dispose of it by 
lease (for longer than one year), mortgage, 
or other hypothecation or conveyance with- 
out his wife joining with him. Here is one 
danger in connection with holding prop- 
erty in joint tenancy. The husband and 
wife may, at some time, have difficulty, and 
the wife may make a deed of her interest 
in the joint tenancy to some stranger. The 
minute the wife so deeds, the joint tenancy 
is destroyed and a tenancy in common, be- 
tween the husband and the stranger, comes 
into existence. 

While community property is not liable 
for the contracts of the wife made after 
marriage, unless secured by a pledge or 
mortgage thereof executed by the husband, 
property held in joint tenancy is so liable, 
to the extent of the wife’s interest therein, 
if by intention and act such interest has 
become her separate property. Also the 
separate property of a wife is liable for her 
debts contracted before and after marriage. 
Therefore if a wife owed a debt of $2,- 
000.00 before her marriage, and after her 
marriage her husband by his efforts ac- 
quires real property worth $2,000.00 and 
has title conveyed to him and his wife as 
joint tenants, intending to make the wife’s 
interest her separate property, the property 
becomes liable for such debt to the extent 
of the wife’s interest. 

While it is true that the regular probate 
proceedings are avoided upon the death of 
a husband or wife joint tenant, there is the 
proceeding under Code of Civil Procedure 
section 1723, which, however, may be 
avoided in certain cases by complying with 
certain requirements of title companies rel- 
ative to proof of death, etc. 

A husband or wife as joint tenant may 
make a will to dispose of his or her interest ; 
but such an effort is ineffective for any 
purpose unless he or she is the survivor. 

The time comes when this husband and 
wife think of the inevitability of death, and 
then they wish to know what will become 
of their property in the event of the death 
of either one or both of them. Suppose 
that they have no children and all they wish 
to accomplish is ownership in the survivor. 
Then, two questions are involved. Does the 
one first to die have any wish with regard 
to the disposition of the property ; and what 
happens if they should both be killed in a 
common accident? In answer to the first 


question, it is of course true that the sur- 
vivor has all the joint tenancy property 
without any strings attached and can make 
such disposition thereof as he or she sees 
fit. In the case of both meeting death in a 
common accident, unless it can be deter- 
mined that one survived the other by some 
space of time, then the presumption set 
forth in subdivision 40 of section 1963, 
Code of Civil Procedure, must govern, and 
the property passes to the heirs of the sur- 
vivor according to the law of succession. 

Next, let us consider the couple that have 
children. A man has amassed considerable 
property and holds it as joint tenant with 
his wife. However, his great consideration 
is the protection of his children. If he dies 
before his wife, his wife becomes the owner 
of all of the joint tenancy property, nothing 
goes to the children, she may marry again, 
her new husband may persuade her to turn 
the property over to him for management 
and control, the property may be dissipated, 
and the children receive nothing whatsoever 
from the savings of their father. When the 
property is held in community, the same 
situation arises if the husband or wife dies 
leaving no will. 

More often than not. both husband and 
wife wish the same disposition of the prop- 


erty at the death of the survivor of them. _ 


But quite often we find a wife who insists 
on making disposition of one-half of the 
community property, which she mistakenly 
believes she may do. Only since August 
16, 1923 has the wife been permitted to 
dispose by will of one-half of the com- 
munity property, and this does not apply 
to property acquired prior to that time, but 
only to subsequently acquired property. In 
the event that it is held in community, the 
wife being only able to dispose of one-half 
of such property as is acquired since 1923, 
the responsibility for making the will rests 
mostly with the husband. Of course, the 
husband can only dispose of one-half of 
the community property by his will, unless 
with the entire approval and consent of the 
wife. The husband, in thinking of the pos- 
sibility of his demise prior to the death of 
his wife, should consider whether or not 
his wife is a business woman, capable of 
handling the management and investment 
of property. If it is his desire that at his 
death the property go into trust for the 
benefit of his wife and children, then he 
and the wife should agree upon a scheme 
satisfactory to both of them, and the prop- 
erty should be then transferred so that the 
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title is held either by the husband as a 
married man or by the husband and wife 
in comumnity. The husband should then 
make the will, in which the wife should 
join and consent to the distribution in the 
manner provided in the will not only of his 
share of the community, but of her share 
also at his death. ‘This makes it unneces- 
sary for the wife to draw a will. 

The husband and the wife can make sep- 
arate wills disposing of such property as 
either one may have at his or her death. 
Or, in the event that the husband and wife, 
or either one of them, own separate prop- 
erty and some interest in the community 
property, both the husband and the wife 
can make wills in which they would dispose 
of their separate property and also what- 


“ever interest they may have in the com- 


munity property. A husband being per- 
mitted by his wife to make a will, as hereto- 
fore suggested, whereby all of the commun- 
ity property would go into trust for her 
benefit, can give the wife power of appoint- 
ment and disposition over all or any part 
of the trust estate at her death, or he can 
provide for the entire scheme of disposition. 

Some men, by reason of the hazards of 
their business pursuits, transfer and con- 
vey all property to their wives and hold 
nothing in their own names. If the prop- 
erty stood in the man’s name it would be 
presumed to be community property, but 
standing in the wife’s name it is presumed 
to be her separate property. In such case 
the wife generally makes a will leaving 
everything to the husband in the event he 


* survives her, and containing provisions that 


if he fails to survive her the property is to 
be disposed of according to a scheme agreed 
upon between them. 

It is our belief that very few people ap- 
preciate the effect of holding property in 
joint tenancy,—the effect both during the 
life of the joint tenants and after the death 
of all but one of the joint tenants. We have 
found cases in which two married men in 
business together own the property of their 
business as joint tenants, without realizing 
that in the event of the death of one of 
them the surviving joint tenant owns the 
entire business, and that the wife and fam- 
ily of the deceased are left without any- 
thing. 


Furthermore, many men and women hav- 
ing children do not desire to leave entirely 
into the hands of the surviving spouse the 
property which they have saved for the 
protection and education of their children, 
and would not hold such property in joint 
tenancy if they realized the result, after 
death, of their so doing. Even though a 
husband and wife may have implicit faith 
in each other’s conduct while they are both 
alive, they may nevertheless be somewhat 
dubious of the conduct or judgment of the 
survivor in disposing of property, after the 
death of one of them. 

In most cases joint tenancy is unsatis- 
factory for many other reasons. A man 
of large affairs does not carry his property 
in joint tenancy—more particularly the per- 
sonal property—because it is impracticable 
or impossible to obtain the signature of his 
wife to the transfer or sale of every prop- 
erty, such as a security, that he owns. She 
may be on a voyage, or may become in- 
sane, or be adjudged incompetent. 


As to taxes: A recent statement made by 
the United States Treasury Department 
permits husband and wife to file separate 
income tax returns for income from com- 
munity property. This often results in a 
lesser tax than would be the case were the 
total income reported by the husband alone. 
Upon the death of the wife, none of the 
community property passing to the husband 
is subject to State Inheritance Tax, nor, 
under rules prevailing hitherto, to Federal 
Estate Tax, unless it be that, because of the 
law of July 29, 1927, the wife’s one-half, 
in which she had “present, equal, existing,” 
etc., rights with the husband, passing to the 
husband is taxable. When the husband dies, 
the one-half of the community property 
which goes to the wife free: from the hus- 
band’s testamentary disposition, is likewise 
free from State Inheritance Taxes, and due 
to recent changes in our law, such portion 
of this one-half as has been acquired since 
July, 1927, may also be free from Federal 
Estate Taxes. No saving, by virtue of joint 
tenancy, is made on the Inheritance Tax. 
The entire estate passing to the survivor is 
prima facie taxable, and only proper proof 
exempts that portion thereof which was and 
remained in the survivor. 
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A Cyclopaedia of 
Pleading and Practice 


with Forms for the Western States 











Bancroft-Whitney Company, 
200-214 McAllister St., 
San Francisco, Calif. 


Send me, delivery charges prepaid, the sets checked (X) 


[] Bancroft’s Probate Practice with Forms 1928 in 4 
volumes, price $30.00. I understand that the biennial sup- 
plements, should I desire them, will be separately charged. 

[_] Bancroft’s Code Practice and Remedies with Forms, 
1927-1928. To be complete in 9 volumes. Any volumes in 
excess of nine required to complete the set will be furnished 
free. Volumes 1 to 6 to be delivered on acceptance of this 
order, and subsequent volumes at intervals of about 2 months. 
Sold only in complete sets. Price complete $100.00. 


[_] Bancroft’s Code Pleading with Forms. 5 Vols. 1926— 
$50.00. This publication presents a general survey of the 
entire subject with a statement of the rules and doctrines 
pertaining thereto. 

TERMS: $10.00 cash with order, balance payable $10.00 monthly. 


This contract subject to acceptance by Vendor. Title 
to remain in Vendor until full purchase price is paid. 








BANCROFT-WHITNEY CoO. 
137 North Broadway 
MUtual 5325 
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This article will discuss those of the 
laws and amendments which went into 
effect August 14, 1929, and which have 
affected to any extent the work or pro- 
} cedure in the civil department of the 
* Municipal Court. The provisions will be 

outlined, and a statement given of the 

effect they have had in conection with 
the work of the clerk’s office of the 

Municipal Court, together with a state- 

ment of certain questions which have 
& been raised or asked growing out of the 

new legislation. 

Chap. 477, Stat. of 1929. This legislation 
provides the jurisdictional limits of the 
Municipal Court, making the following 
changes : 





1. In the same class of cases as the court 
formerly had jurisdiction of, the limit 
is raised from $1,000.00 to $2,000.00, 
and to $200.00 monthly rental value in 
unlawful detainer cases. 

2. Adds suits for foreclosure of mechanics’ 
liens up to $2,000.00. 

3. Adds the right to try equitable (as dis- 
tinguished from legal) defenses only in 
cases where the Municipal Court has ex- 
clusive jurisdiction. 


a 


Restricts territorial jurisdiction to a case 

a where the cause of action arises within 
the county, or to a case where a proper 
defendant resides therein; makes juris- 
diction exclusive if case arises within the 
city. 

The effect has been to increase the num- 
ber of cases filed by about 12 percent, ap- 
proximately one-half of which additional 
number are mechanics’ lien cases. The ef- 
fect on the trial calendar cannot now be 
determined but will probably be over a 12 
percent increase as the added cases will 
average fewer defaults and longer trials. 

Questions which have been presented in 
connection with this new jurisdictional leg- 


1929 Legislative Enactments Pertaining 
to the Municipal Court” 


By Grorce M. GoopeLt, Chief Clerk, Civil Department, Los Angeles Municipal Court; 
and Frank L. Ho tt, Secretary to Presiding Judge, Los Angeles Municipal Court. 


islation, and as to which the writers re- 
frain from expressing an opinion, are the 
following: Must territorial jurisdiction be 
affirmatively shown in the complaint? Is 
jurisdiction in mechanics’ lien cases limited 
to the city, or to the city and county, or at 
all? 


Sec. 76, Code Civ. Proc. This amend- 
ment provides that the Superior Court shall 
have jurisdiction in all civil cases except 
where jurisdiction is given to Municipal or 
Justices’ Courts. The effect is to give ex- 
clusive jurisdiction throughout the county 
to Municipal or Justices’ Courts in all cases 
up to $2,000.00. This probably is increas- 
ing the number of cases filed in the Munic- 
ipal Court. 


Sec. 112, Code Civ. Proc. In the amend- 
ment to this section it is provided that 
Justices’ Courts in townships with a popu- 
lation of 30,000 or over shall have juris- 
diction up to $1,000.00. The effect is to 
decrease slightly the number of cases filed 
in the Municipal Court. Townships of this 
class in Los Angeles County are Beverly 
Hills, Pasadena, San Gabriel, Santa Mon- 
ica, Glendale, San Antonio, San Jose and 
Montebello. 

Sec. 77a and 77b, Code Civ. Proc. These 
new sections provide for an appellate de- 
partment of the Superior Court with three 
judges sitting. Previously one judge heard 
appeals. Incidentally the effect has been 
to make a good deal of extra typing work, 
because this appellate department has 
cleaned up all old appeals and is requiring 
that appeals be prepared in more complete 
detail. 

Sec. 166, Code Civ. Proc. The new 
amendment provides greater powers for 
judges at chambers, allowing them to hear’ 
and determine motions for new trial and 
default matters. The effect has been nil, as 
the court has felt that there is very little 








research pertaining to the amendments. 


_ *Epitor’s Note: This article continues the series, by representative writers, cover- 
ing important amendments to California laws enacted at the last session of the Legis- 
lature. The serics is designed to give the readers of the BULLETIN the benefit of special 
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to be gained and a possibility of consider- 
able confusion by not having minutes on 
these matters. 

Secs. 661 and 662, Code Civ. Proc. 
These are new sections providing that any 
judge may hear a motion for a new trial 
and prescribing his powers in connection 
therewith. It also is provided that the clerk 
shall secure the date for hearing the mo- 
tion and notify the parties. 

The effect has been to require additional 
work in the clerk’s office in keeping track 
of these cases and sending out notices. 
When the trial judge is not available these 
motions are heard in the regular law and 
motion division. 

It is provided that the clerk shall secure 
the date when the time for filing counter- 
affidavits expires. The question is left open 
as to when the date shall be secured if the 
motion is not made on affidavits. 

Sec. 689, Code Civ. Proc. The amend- 
ment to the section provides for trial of title 
to property levied on by execution and 
claimed by a third party, the trial to be 
before the court having jurisdiction of the 
case, and to be had within 20 days, on 10 
days’ notice to all parties claiming an inter- 
est. 

To date, about 15 or 20 trials on third 
party claims have been had. The trial date 
is given on the filing of the petition or ap- 
plication under this section. Special notice 
must be prepared by the petitioner to con- 
form to the provisions of the section. 

The question has arisen: Can the court 
try title to property located in some other 
county? The County Counsel has rendered 
an opinion that it can. 

Sec. 83lc, Code Civ. Proc. It is provided 
in the amendment to this section that sum- 
mons in the Municipal Court shall be an- 
swered within 10 days if served within 
this county and within 30 days if served 
elsewhere. This is done by leaving out the 
former provision that summons must be 
answered within 5 days if served in the 
city, 10 days if served in the county out- 
side the city, and 20 days otherwise. 

The effect has been negligible, merely 
causing a little trouble until the old forms 
are used up. 

Question which have arisen are as fol- 
lows: If summons issued before August 


14, 1929, is served in the city after that 
date, does the defendant have 5 days or 
10 days to answer? The County Counsei 
says 5 days. 


If an alias summons is now issued in 
such a case should it be a 5—10—20 days’ 
summons or a 10—30 days’ summons? The 
County Counsel says 5—10—20. We pre- 
sume the same would apply to a summons 
in joint debtor proceedings (Code Civ, 
Proc., sec. 990). 

If, inadvertently, a 5—l0—20 days’ 
summons is issued in a case filed today, 
what is the effect? We have no opinion, 
but the clerk has been entering defaults 
after 10 or 30 days respectively. 

Sec. 831d (4), Code Civ. Proc. The new 
amendment provides, in place of judgment 
by summary proceedings, a method of se- 
curing judgment on a motion to strike an- 
swer and enter judgment. The effect has 
been to do way with the necessity for a 
reporter in such cases. Two forms used 
in summary proceedings are not needed 
now. These matters are now heard in Di- 
vision 19 on the regular law and motion 
calendar. 

Sec. 831i, Code Civ. Proc. This is a new 
section and provides for: 

1. “Entry” of judgment in the court min- 
ute book; 

2. Entering in register of actions a con- 
densed judgment and subsequent pro- 
ceedings with accrued costs and credits; 

3. Clerk to certify copy of judgment for 
files ; 

4. Indexing judgment debtors ; 

5. Abolishing judgment book and judgment 
docket. 

The effect is to save considerable typing 
and to avoid the use of a multitude of 
judgment books and dockets, which would 
require a lot of space to store and display. 
Judgments are “entered” more promptly 
and no time is lost hunting for a judge to 
sign the judgment who may be on vaca- 
tion or have returned to some outside court. 
The clerk prepares a form judgment un- 
less the attorney presents one at the time 
the decision is rendered, or unless a com- 
plicated judgment is required, e.g., a me- 
chanics’ lien foreclosure. 

Sec. 988a, Code Civ. Proc. The amend- 
ment to this section provides for an appeal 
from the Municipal Court on transcript 
under section 953a, as well as on bill of 
exceptions under section 650. 

The effect—something seems to have in- 
creased the work of making up certified 
copies of judgment rolls, etc., on appeal, 
but it may be the new appellate departt- 
ment’s requirements. Whether or not there 
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is an increase in the trials reported by 
stenographic reporters we cannot say. 


Sec. 1033, Code Civ. Proc. This section 
as amended provides that a memorandum 
of costs must be served and filed within 5 
days after entry of the judgment. 


The effect at first was an increase of 
invalid cost bills because of being filed late. 
More attorneys are now familiar with the 
provisions. The clerk’s office is taking ex- 
tra pains to notify attorneys of decisions 
in submitted cases so they will not lose their 
costs on judgments entered without their 
knowledge. 


Sec. 1986, Code Civ. Proc. Section 1986 
as amended provides that the clerk shall 
issue a subpoena to take deposition on the 
filing of a proper affidavit therefor. 

The effect is slight, as such subpoenas 
are referred to the secretary for issuance 
the same as heretofore. 


Sec. 73g, California Vehicle Act. This 
new legislation provides for the revocation 
of the right to own or operate a car if a 
judgment over $100.00 in an automobile 


damage case is not paid within 15 days 
after becoming final. 

The effect has been to add work in keep- 
ing a record of these cases and in follow- 
ing them up to the fifteenth day after judg- 
ment becomes final. 


From the County Counsel and the Di- 
vision of Motor Vehicles we have received 
the following opinions: 


1. A transcript of the judgment should be 
sent in only when the judgment is un- 
satisfied of record 15 days after becom- 
ing final. 

2. All judgments entered after August 14, 
1929, should be reported whether the 
accident occurred before or after that 
date. “ 


3. A judgment for less than $100.00 is not 
to be reported even though the costs 
run the amount to over $100.00. 


Another question raised, which as yet is 
undetermined, is: Does the $100.00 limita- 
tion apply only to property damages, so 
that personal injury judgments should be 
reported regardless of the amount? 
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THE CALIFORNIA CODE COMMISSION 


Fellow Members, 
Los Angeles Bar Association: 

On December 24, Governor C. C. 
Young appointed nine members of the 
California Code Commission created by 
the 1929 session of the Legislature (Stat- 
utes 1929, page 1427). The statute pro- 
vides: 

“It shall be the duty of the com- 
mission hereby created to immediately 
enter upon a revision of all the laws of 
this State, including those enacted at 
the present (1929) session of the Leg- 
islature. The work of revision shall 
comprehend the preparation of a stat- 
utory record showing the status and 
disposition of all acts and parts of acts 
heretofore adopted; the codification, 
consolidation, compilation or revision 
of all statutes in force and the express 
repeal of all statutes heretofore re- 
pealed by implication, held unconsti- 
tutional by the Supreme Court of this 
State, or which will be rendered obso- 
lete by the proposed revision if 
adopted; and whenever necessary the 
correction of errors in form or sub- 
stance, including such restatement as 
will best serve clearly and correctly to 
express the existing provisions of law. 
The commission shall prepare a report 
embodying therein among other things 
such legislative measures proposed by 
it as may be calculated to effect the 
adoption or enactment of such revi- 
sion.” 

It also provides that the Board of Gov- 
ernors of the State Bar shall render 
every aid and assistance to the Commis- 
sion requested by it, and that the Com- 
mission may co-operate with local bar 
associations and the American Bar Asso- 
ciation. The work imposed upon the 
Commission is enormous, and the time 
within which it is supposed to be com- 
pleted is altogether inadequate. Never- 
theless, the Commission has undertaken 
the task with the intention of complet- 
ing as much of it this year as can be done. 

No matter how much time is taken, 
the Commission can be successful only 
with the whole-hearted support and co- 
operation of the bar, and I bespeak the 


suggestions and assistance of all mem- 
bers of the Los Angeles Bar Association, 

The primary problem which faces the 
Commission is with respect to the form 
which a restatement of the law of Cali- 
fornia should take. Shall the present 
codes be retained, or would it be better 
to follow the method which is receiving 
serious consideration in some other States, 
and which I believe has been adopted in 
New York to some extent, and also in 
this State, with respect to the school 
laws, of grouping all laws, both sub- 
stantive and adjective, relating to par- 
ticular subjects? I shall be pleased to 
receive suggestions from members of the 
Association with respect to this question, 
If this method is adopted, it will mean 
taking all the provisions of the Civil 
Code, Code of Civil Procedure, and the 
general laws relating to a particular sub- 
ject such as probate matters, and putting 
them together, either as part of one code 
or as a separate volume; the same with 
the corporation laws, which at present 
compose nearly a third of the Civil 
Code, and which are in a good deal of a 
mess, at least so far as titles of the Civil 
Code respecting special kinds of corpora- 
tions are concerned. One thing at least 
should be done, and that is, to renumber 
the Code sections. It is absurd to have 
sections 653a to z, za to zd, aa to xx. 

It would appear that lawyers’ labors 
would be considerably lessened if all 
laws relating to corporations, including 
the blue sky law, were gathered together 
in one place, and if other subjects should 
be similarly handled. 

In ‘addition to recommending a re- 
statement of the law and preparing an 
index of all the laws of California, the 
Commission is charged with the duty of 
recommending all corrections of errors 
in form and substance in the laws and 
the express repeal of all statutes hereto- 
fore repealed by implication, held uncon- 
stitutional by the Supreme Court, or 
which will be rendered obsolete by the 
proposed revision if adopted. 

Members of the Los Angeles Bar As- 
sociation can be of great “assistance to 


(Continued on Page 142) 
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(Continued from Page 140) 

the Commission if they will write either 
to Mr. Thomas C. Ridgway, the chair- 
man of the Commission, or to me as vice- 
chairman, calling our attention to errors 
either in substance or form in any of the 
provisions of the codes or general laws, 
and also to laws which have been re- 
pealed by implication or held unconstitu- 
tional by the Supreme Court of Califor- 
nia. Probably every lawyer has had sev- 
eral instances called to his attention in 
connection with his own practice, where 
there are errors in form or substance, 
and where statutes have been impliediy 
repealed or held unconstitutional. Please 
each and all of you take it upon your- 
selves as a personal responsibility to ad- 
vise the Commission with respect there- 
to. 

It is proposed to appoint a committee 
from both the San Francisco and Los 
Angeles Bar Associations to co-operate 
with the Code Commission. Such of you 
as are willing to serve on such commit- 
tee from the Los Angeles Bar Associa- 
tion, and to devote a reasonable amount 
of time to its work, are invited to write 
me to that effect, or to write Mr. J. L. 
Elkins, the acting secretary of the Asso- 
ciation. 

The president of the State Bar has ap- 


pointed a committee of five to co-operate 
with the Judicial Council; your president 
has been named as chairman of this com- 
mittee. The Judicial Council has invited 
the committee to meet with it at all 
sessions, to suggest changes in the rules, 
and to recommend to the Council any 
additional rules which in the opinion of 
the committee should be adopted. I ask 
your co-operation also in respect to the 
work of this committee. All suggestions 
and all criticisms of a constructive na- 
ture will be welcome and will receive 
the careful consideration of the commit- 
tee. The improvement of the administra- 
tion of justice in this State is largely in 
the control of the bar itself. Lawyers 
may adopt one of two attitudes—either 
that recently announced by a San Ber- 
nardino attorney, which may be para- 
phrased as “letting bad enough alone,” 
or that which has distinguished the 
membership of the Los Angeles Bar As- 
sociation, to-wit, the serious attempt to 
correct existing evils. Do not stand aside 
in splendid isolation to cavil at the ef- 
forts which are being made by other 
members of the profession at great per- 
sonal sacrifice, but get in and help. 
Respectfully, 
Guy R. Crump, President, | 
Los Angeles Bar Association, 











ciated. 








DON’T FORGET YOUR 
EMPLOYMENT DEPARTMENT 


Members who are in need of office 
assistants are urged to ‘phone the office 
of the Secretary of the Association. 

The Association has on file at the 
present time a goodly number of employ- 
ment applications of attorneys recently 
admitted, and a few applications of ex- 
perienced practitioners. All ‘phone calls 
and other communications will be treated 
in a confidential manner. 

Your co-operation will be appre- 


J. L. ELKINs, 
Acting Secretary. 
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MAPS 


By Ex-Sexnator WALTER Even, Chief Counsel, California Title Insurance Company. 


The person who prepared the bill for 
adoption by the 1929 Legislature, which, 
after its adoption, became Chapter 837 
of the Statutes and Amendments to the 
Codes of California, was an artist in his 
line; viz, the preparation of laws. The 
story briefly told, is about as follows: 

Prior to 1907 there was very little reg- 
ulation concerning subdividing land by 
maps into lots and blocks for purpose of 
sale. In that year our Legislature passed 
a law, which was designed, primarily, to 
stop the laying out of lots and blocks in 
such a manner as to cause jogs in street 
intersections, so many of which jogs we 
find in the earlier subdivisions in the 
city of Los Angeles. A very laudable pur- 
pose. 

By that law it was provided, among 
other things, that property shown on a 
map of a subdivision intended for public 
use, should be dedicated by the owners 
of the ground; also, that said map should 
not be recorded, unless it be accepted by 
the public authorities for the political 
subdivision in which the property was 
situated. The law also provided a pen- 
alty for selling, or offering for sale, any 
property by reference to said map unless 
it had been so approved. 

Our Supreme Court decided that any 
written instrument describing property 
by reference to an unrecorded map was 
void, which was very effective for a time 
in causing all such subdivisions to be 
submitted to said public bodies for ap- 
proval. This law then was the first that 
Was in any way effective in making it 
necessary for the City Council, or Board 
of Supervisors, to approve the map; 
which, of course, they would not some- 
times do, if it was apparent that, for 
some reason, it ought not to be approved. 
In 1913 the law of 1907 was amended to 
make it more effective. 

As has often been the case when 
people are restricted by some law from 
doing as they like, a way was found to 
evade the law. Subdividers would have 
a licensed surveyor’s map _ prepared, 


showing lots and blocks, and, without 
having the same approved, convey these 
lots by mete and bound descriptions. 
propor- 


Several subdivisions of large 


tions, within the past few years, have 
been sold and conveyed in this way, 
without having the subdivision approved, 
and without any dedicated street, instead 
granting to the purchasers of lots an 
easement for ingress and egress to and 
from their property, over what would 
otherwise be a street. 

At the last legislative session, the old 
law of 1907, with its amendments, was 
repealed and the law entirely re-written. 
The law of 1929, apparently, was aimed 
to put a stop to conveyances of small 
lots of ground by mete and bound de- 
scriptions, and without having a map ap- 
proved. 

The artistry in the drawing of this 
law is found in section 1. By that sec- 
tion the word “subdivision” is defined. 
3y the definition of said word it is not 
necessary even to file a map to create a 
subdivision. If a person owning a tract 
of land, within one calendar year, divides 
the same into five or more parts of one 
acre or less in size, such tract ipso facto 
becomes a subdivision. The law does not 
define the word “divides.” It may be that 


if an owner maps out in his own mind,’ 


and not of record, five or more lots of 
less than one acre each in area, he cre- 
ates a subdivision. But, in my opinion, 
it does not become a subdivision, unless, 
in any one calendar year, he does at least 
five acts—one with respect to each of 
five parcels of said ground of less than 
one acre in area—each of the acts con- 
sisting in giving a deed. or consummat- 
ing some other transaction affecting the 
title to said parcel. 

It is difficult for one to visualize a sub- 
division of land, for purposes of sale, 
without recording a map, but, if a person 
conveys by a mete and bound descrip- 
tion, in the same calendar year, more 
than four parcels, each of less area than 
one acre, out of the same tract, he has 
created a subdivision, and has committed 
a high misdemeanor for which he is li- 
able to a heavy fine and a term in jail. 

One may deed, by a mete and bound 
description, as many parcels out of one 
tract, each containing over one acre, as 
he pleases, and he has not created a sub- 
division, or violated a law. 
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One may record a map subdividing 
land into lots having each an area of more 
than one acre; or may record a map, con- 
taining not over four lots having an area of 
one acre or less; but if he does so, this map 
must comply with all the provisions of the 
act. 

3efore one may sell, contract for sale, 
or offer for sale, in the same calendar 
year, five or more lots, out of the same 
tract, said lots containing in area one 
acre or less, either by reference to a map, 
or by a mete and bound description, he 
must record a map in full compliance 
with the act. 

Any sale, or contract of sale, made in 
violation of the act, may be avoided by 
the vendee, but not by the vendor, or 


®@assignee of the vendee. 


The act provides for certain regula- 
tions for the approval of said map, the 
principal difference in it and the old law 
being in the requirement for the sub- 
mission of the map to, and approval or 
disapproval by, the Planning Commis- 
sion, which must be done in 30 days, un- 
less the time is extended. In case the 


subdivider is dissatisfied with the action 
of the Planning Commission, he may ap- 
peal to the legislative body, which may 
by a majority vote, reverse the action of 
the commission. If the subdivider is still 
dissatisfied he may file a complaint in 
the Superior Court, making the city or 
county in which the major portion of the 
subdivision is situated, a party, and the 
decision of said court as to the approval, 
or disapproval of said map, shall be final 
without the right of appeal. 

The act contains other provisions relative 
to the preparation and form of maps, desig- 
nation of location, dedication of ground 
shown thereon for public use, easements, 
lots intended for sale or reserved for pri- 
vate purposes, endorsements thereon, ac- 
ceptance, bond for payment of taxes, 
certificate of surveyor, water courses, 
filing of maps, and again reducing to 
acreage; but, as the changes from the 
old law in these respects are not very 
substantial, it is unnecessary to make 
further comment thereon. 

I make no opinion as to the validity of 
the Act. 
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Secretary of State Stimson’s Reasons for 
Adherence to the Permanent Court of 


International Justice 


Summary by Reve L. OLson of the Los Angeles Bar.* 


“For all of the foregoing reasons,” wrote 
Secretary of State Henry L. Stimson to 
President Hoover, November 18, 1929, “I 
have the honor to advise you that, in my 
opinion, the United States can now safely 
adhere to the Permanent Court of Inter- 
national Justice, * * *,”! 

Every lawyer of the United States should 
at least know what the reasons are which 
the Secretary of State cited to President 
Hoover in support of the Secretary’s point 
of view that the United States can now 
safely adhere to the Permanent Court of 
International Justice. 

Of course, the fundamental reason un- 
derlying all others is Mr. Stimson’s belief 
that “it is now possible for us to assist in 
the support and develpoment of this ju- 
dicial agent without in the slightest degree 
jeopardizing our traditional policy as a 
government of not interfering or entan- 
gling ourselves in the political policies of 
foreign states or of relinquishing our tra- 
ditional attitude as a government toward 
purely American questions with which we 
are concerned.”? A careful reading of 
Secretary Stimson’s letter shows that he 
had in mind at least five distinct reasons 
why the United States should now adhere 
to the Permanent Court of International 
Justice. 

In the first place, such adherence would 
be consistent with the leading part which 
the United States has taken “in promoting 
the judicial settlement of international dis- 
putes” for more than a half century. “Not 
only have its citizens been prominent in ad- 
vocating such settlement as a substitute 
for war, but the Government itself has 
participated in many important arbitra- 
tions; and our Presidents, as well as our 
foreign ministers, have frequently acted as 
arbitrators in such disputes between other 
nations. 


“In 1899, the American delegation to the 
first Hague conference was active in se- 
curing the establishment of the so-called 
Permanent Court of Arbitration, which 
still exists and in which we are members. 
Our Government, under Mr. Roosevelt, 
submitted to that body its first case, a con- 
troversy between the United States and 
Mexico. 

“This so-called court, however, was but 
a step in the direction proposed by the 
American delegation. It is not constituted 
as a real court, holding regular meetings 
and sessions. 

“It is a mere panel or list of about 150 
names of gentlemen who have been selected 
by the member states as qualified and avail- 
able to sit as arbiters in any disputes which 
may be submitted to them. Whenever a 
controversy is desired to be referred to it, 
the arbitrators who are to sit are selected 
by the parties, are called out from their 
private lives, and the case is then referred 
to them. 

“In 1907 the American delegates to the 
second Hague Conference were instructed 
by President Roosevelt and Secretary of 
State Root to work for the development 
of this court of arbitration ‘into a perma- 
nent tribunal composed of judges who are 
judicial officers and nothing else, who are 
paid adequate salaries, who have no other 
occupation, and who are devoting their en- 
tire time to the trial and decision of inter- 
national cases by judicial methods and un- 
der a sense of judicial responsibility.’ 

“Owing to difficulties in agreeing upon 
the method of selecting the judges, they 
were unsuccessful then; but such a court 
was finally established in 1920 under the 
name of the Permanent Court of Inter- 
national Justice, commonly referred to as 
the World Court. 

“Its charter was framed by a group of 





* Associated with the firm of Hunsaker, Britt 
and Cosgrove. 

1. The text of Secretary of State Simson’s 

letter to President Hoover may be found in 

U. S. Daily, Monday, December 9, 1929. 





2. Whenever material is quoted in this paper, 
the quoted words are taken from the letter 
of Secretary of State Stimson to President 

Hoover, as reported in U. S. Daily, Decem- 

ber 9, 1929, 
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distinguished jurists in which the United 
States was represented, and it is interesting 
to remember that the difficulty which had 
prevented the establishment of the Court 
in 1907 was solved by the suggestion of 
the American member, Mr. Root, based 
upon the analogy of a precedent in the 
creation of our own Federal Constitution, 
the so-called Connecticut Compromise. 

“Although this final movement which 
established the Court was initiated by the 
League of Nations, the Court took its ex- 
istence and became effective not by the ac- 
tion of the League, but under a statute 
and protocol separately signed by over 50 
states, not all of whom are league members. 
It thus owes its existence to the independ- 
ent authority of those signatory states. 

‘“*e *  * by joining the Court the 
United States would resume its time hon- 
ored place of leadership in the great move- 
ment for the judicial settlement of inter- 
national controversies and in the future, 
through its representatives and jurists, ex- 
ercise its proper influence in the develop- 
ment of the kind of Court which our rep- 
resentatives proposed to The Hague con- 
ference more than 30 years ago. 

“These considerations were pointed out 
by my predecessor, Mr. Hughes, in his 
letter to President Harding on February 
17, 1923, advising adherence to the Court. 
On February 24, 1923, President Harding 
submitted to the Senate the proposal of 
adhesion.” 

In the second place, Secretary Stimson 
advises the adherence of the United States 
to the Permanent Court of International 
Justice on the ground that it is now a well 
established and actively functioning insti- 
tution : 

“This court has now been in existence 
for over eight years. It has rendered 16 
judgments in controverted cases and has 
also delivered 16 advisory opinions on ques- 
tions which have been submitted to it. 

“Several of these judgments have been 
rendered in cases which were of great im- 
portance and in which bitter international 
controversies had existed. Both the judg- 
ments and the advisory opinions have ren- 
dered important service in settling such 
controversies, and, thus, in preserving 


peace. 

“Confidence in the court has so developed 
that its business is rapidly increasing, and 
one of the chief purposes of the proposed 
amendments of its charter statutes 


* * * 


is to provide for more continuous sections 
and in other respects to increase the im- 
portance and efficiency of the tribunal.” 

The above reference to the volume of 
business of the Permanent Court of Inter- 
national Justice during its early years, will 
recall to students of the history of the 
Supreme Court of the United States the 
fact that there were at least three entire 
terms during which the Supreme Court of 
the United States did nothing but qualify 
its own members and admit attorneys, 
These were the first three terms: February 
term, 1790; August term, 1790; and Feb- 
ruary term, 1791. (See 2 Dallas 399 and 
400, 1 U. S. 1 and 2.) 


The third reason for Secretary Stim- 
son’s support of the active participation of 
the United States in the Permanent Court 
of International Justice is that “the dangers 
which seemed to inhere in the rendering 
of advisory opinions by the court at the 
time the question was last presented to this 
Government in 1926 have now been entire- 
ly removed, both by the action of the court 
itself and by the provisions of these new 
protocols. The objections which caused the 
Senate reservations have been met. * * 

“On January 27, 1926, the Senate gave 
its advice and consent to adherence to the 
court upon five reservations. As to the 
first four of these reservations, no objec- 
tion has been raised by any of the other 
signatories of the court, and they are ac- 
cepted in toto in the proposed protocol of 
adherence now before us. 


“The fifth reservation related to advis- 
ory opinions and was as follows: 

“5. That the court shall not render any 
advisory opinion except publicly after due 
notice to all states adhering to the court 
and to all interested states and after public 
hearing or opportunity for hearing given to 
any state concerned; nor shall it without 
the consent of the United States entertain 
any request for an advisory opinion touch- 
ing any dispute or question in which the 
United States has or claims an interest.’ 

“As to the first half of this reservation, 
article four of the Protocol of Adherence 
now open for signature provides: 

““The court shall render advisory opin- 
ions in public session after notice and op- 
portunity for hearing, substantially as pro- 
vided in the now existing articles 73 and 
74 of the rules of the court.’ 

“These rules provide for public hearings 
by the court and advisory opinions after 
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notice to all member states or states admit- 
ted to appear before the court (which 
would cover the case of the United States 
whether we adhered or not). They pro- 
vide for an opportunity for argument on 
the part of all states notified or asking to 
be heard and for a public delivery of the 
opinion in open court. 

“Furthermore, these rules will be incor- 
porated into the charter statute of the court 
in the second protocol revising the original 
statute which, as I first pointed out in this 
letter, is also open for our signature. By 
thus incorporating these rules they become 
irrepealable and permanent ; and, therefore, 
if we adhere to the court, those provisions 
for notice and public hearing cannot be 
withdrawn without our consent. 


“By these provisions one of the chief 
dangers which has influenced American 
opinion in its objection to the rendering of 
advisory opinions by the court has been 
removed. America’s fear lest the opinion of 
the court could be sought by some nations 
and rendered by the court in private, and 
that other nations might thus suddenly find 
their interests compromised by a decision 
of the court on a question in which they 
are involved, no longer has any foundation. 


“The court in rendering advisory opin- 
ions must follow substantially the same 
procedure as is followed in controversies, 
or as they are termed in the rules of court 
‘contentious cases.” It must act in public; 
it must give general notice of its proposed 
hearing, in order that any one who is in- 
terested may have an opportunity to be 
heard; and it must hear them. 


“But the court and the pending protocol 
go even further. In April, 1925, the court 
was requested to render an advisory opin- 
ion in respect to the effect of the treaty 
of peace between Finland and Russia in 
reference to the autonomy of Eastern Ca- 
relia. 

“When this request came before the 
court in January, it was found that Russia, 
although notified of the pending hearing, 
refused to take any part in the proceedings. 
Thereupon the court refused to go forward 
with the matter or to render any advisory 
opinion, saying that it found it to be 

“Well established in international law 
that no state can without its consent be com- 
pelled to submit its dispute to other states, 
whether to mediation or to arbitration, or 
to any other means of pacific settlement. 
* * The court, being a court of justice, 


cannot even in giving advisory opinions de- 
part from the essential rules guiding their 
activities as a court.’ 

“By this ruling the court assimilated its 
practice in advisory opinions where a dis- 
pute was involved between any nations to 
the same rule provided by its charter to 
govern contentious cases. It will not act 
unless the parties to such dispute request 
it to act. 

“This rule of conduct laid down by the 
court itself will now be made imperative 
and binding upon it by an amendment in 
the new proposed protocol of revision 
which is before us for signature. That pro- 
tocol contains new article 68 reading as 
follows: 

““In the exercise of its advisory func- 
tions the court shall further be guided by 
the provisions of the statute which apply 
to contentious cases to the extent which it 
recognizes them to be applicable.’ 

“The court, having already recognized 
this principle of contentious cases to be 
applicable, is required by this provision in 
its charter now to forever hereafter act 
accordingly. 

“The report of the committee of jurists 
of September 13, 1929, recommending these 
amendments, sets forth the reasons for 
these amendments as to advisory opinions. 
The amendments are shown to be general 
in character, so as to include all nations; 
they also show that the reason why it is 


-proposed to assimilate the procedure on ad- 


visory opinions to the procedure on conten- 
tious cases is the fundamental reason that 
unless both parties to a dispute are present 
and heard, the opinion will not carry any 
weight. 

“The report, therefore, makes it clear 
beyond peradventure that the consent of 
the disputant nations is required in every 
case, as a precondition to the granting of 
an advisory opinion involving any dispute. 

“By this ruling and amendment another 
fear as to advisory opinions is removed. 
If the United States is involved in any 
dispute or controversy, to whatever degree, 
with another country, that matter cannot 
be brought before the World Court without 
the consent of the United States, even for 
the purpose of obtaining an advisory opin- 
ion. 

“It will be noticed that these last con- 
siderations fully meet the most important 
portion of the last half of the fifth reserva- 


(Continued on Page 150) 
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CURIOUS LEGAL PROCEDURE AGAINST ANIMALS 


Although the legal profession may on the 
whole be proud of its history, there are cer- 
tain chapters in the story, as related by the 
Law Journal of London, from which it can 
derive little pride but considerable amuse- 
ment. 

These anecdotes relate to the custom, 
maintained in Europe up to the middle of 
the eighteenth century, of prosecuting and 
punishing animals for offenses against man- 
kind. “If an ox gore a man or woman that 
they die, then the ox shall be surely stoned.” 
commanded Moses, and it is believed that 
it was this injunction which gave rise to the 
practice of enacting and enforcing penal 
statutes against the members of the lower 
creation. 

One of the most interesting cases in 
which an animal was made to atone for its 
act of turpitude was the trial at Lavegny 
in 1487 of a sow and her six young ones 
for having killed and partially eaten a child. 
The sow was found guilty and condemned 
to death, it is related, but the pigs were ac- 
quitted because of their tender age and the 
bad example set them by the mother, and 
because of the absence of any direct evi- 
dence that they were concerned in the eat- 
ing of the child. 

At Falaise, in 1386, a sow was sentenced 
to mutilation of its leg and head and to be 
subsequently hanged for having killed a 
child, and the decree was executed in the 
public square, where the animal, dressed as 
a man, suffered death on the gibbet. 


A rooster, found guilty in Ireland in 
1383, of having laid an egg, was burned at 
the stake, and another curious tale is told 
of the execution of a cock for the same 
offense, notwithstanding the argument of 
its advocate who pointed out that the lay- 
ing of the egg was wholly involuntary and 
that no evil animus could be proved against 
his client. 


As late as 1650 the French law books 
outlined the proper procedure against ani- 
mals, such as rats, locusts, flies, eels and 
leeches, and the mode of appointing coun- 
sel to defend them. In Switzerland, crimi- 
nal proceedings could be brought against 
worms. 


When a prosecution was to be carried on 
against a great number of defendants, such 
as a swarm of mosquitoes or beetles, and 
it appeared that the execution of the decree 
would be a matter of some difficulty, it was 
the practice to turn the case over to the 
ecclesiastical courts. Here the defendants, 
defended by able counsel appointed for that 
purpose, were sometimes able to secure a 
compromise under which they would be 
given certain territory in which to live, pro- 
vided they did not encroach on the lands of 
the prosecuting witnesses. In other cases 
the luckless defendants were banished from 
the land, and in one case it is told that rats, 
obeying an ecclesiastical decree, swam in 
great numbers to an island whence they 
were forbidden to depart—The Ohio Lau 
Bulletin and Reporter. 





Special announcements by law firms of new locations and new associations are most 
effectively made to the profession through the pages of the BuLLetin. In addition, such 
announcements serve as a manifestation of good-will toward and co-operation with the 


BULLETIN in its program of constructive endeavor for the welfare of the Bar Association. 
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States what amounts to an absolute veto 
upon an advisory opinion touching ‘any dis 
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Case Notes 


By Harry GRAHAM BaLtTER of the Los Angeles Bar; 
Assistant United States Attorney. 


TAXATION — Situs oF INTANGIBLES — 
FuRTHER LIMITATION PLACED UPON LE- 
GAL Fiction Mobilia Sequuntur Person- 
am—One of the knottiest questions in the 

whole field of law—a case combining the 

complexities of conflict of laws and of 
future interests—was recently decided 
by the United States Supreme Court in 

Safe Deposit and Trust Co. v. Virginia, 

280 U. S. 83 (decided Nov. 25, 1929). The 

court was not in unanimity, three opin- 

ions having been written—the majority 
opinion by McReynolds, a concurring 
opinion, but expressing differing views, 
by Stone and Brandeis, and a dissenting 
opinion by Holmes. 

Here are the facts: A gentleman of 

Virginia by a deed of trust conveyed a 


large sum of money to the Safe Deposit” 


and Trust Co. of Baltimore, Maryland, 
as trustee, to accumulate and reinvest 
the same for the benefit of his two sons, 
aged 8 and 5. It was provided in the 
deed of trust that when the older of the 
two reached the age of 25 years, the 
trustee was to deliver to him one-half of 
the principal and accumulated income, 
the remaining half to be retained by the 
trustee until the younger of the two sons 
reached the age of 25, and then he to 
receive his share of principal and inter- 
est; that if either of the two sons should 
die before reaching the stipulated age, 
his share was to go to his children, if 
any, living at his death, and if either died 
before reaching the age of 25, and leav- 
ing no issue, then his share was to go 
to the other son. 

The father died, and both sons are 
living, but neither has reached the age 
of 25. 

The question to be decided was wheth- 
er Virginia could tax the full value of 
these intangibles under a statute allow- 
ing the taxing of property held in trust 
to be taxed against the trustee. 

The highest court of Virginia had held 
that the property was taxable. The ma- 
jority of the Supreme Court held that the 
tax assessment was invalid. 

But when it came to the reasons for 
the ruling, no little difficulty was met by 
the members of the venerable court. 


Let us try to analyze the complex 
legal situation: 

So much is clear: Maryland, in whose 
jurisdiction the physical property is ac- 
tually situated, can levy a tax on the 
full value of the property in the hands 
of the legal holder, the trustee. (De Ga- 
nay v. Lederer, 250 U.S. 376, 382.) This 
is true regardless of where the owners’ 
domicile may be. Now we meet the old 
fiction mobilia sequuntur personam—mov- 
ables follow the person — or in other 
words, tangibles and intangibles should 
be taxed in the State where the owner 
is domiciled. But this fiction, originally 
created to defeat evasion of taxation, has 
been battered down by the Supreme 
Court wherever it has felt that injustice 
or burden would follow from a literal 
adoption of the fiction. So it has been 
held that tangible personal property per- 
manently located beyond the owner’s 
domicile may not be taxed by the State 
where the owner is domiciled. (Frick v. 
Pennsylvania, 268 U. S. 473.) It has also 
been decided that intangible personal 
property may acquire a taxable situs 
where permanently located, employed 
and protected. (New Orleans v. Stempel, 
175 U. S. 309.) 

Now the question to be determined 
was whether intangibles — stocks and 
bonds — in the hands of the holder of 
the legal title, having a definite legal 
situs at the residence of such holder, the 
situs not being subject to change by the 
equitable owners, might be taxed at the 
latters’ domicile in another State. 

The majority opinion written by Jus- 
tice McReynolds practically held that 
the property could have but one situs, 
and that would be in Maryland, where 
the title remained in the trustee. If the 
court followed the fiction mobilia sequ- 
untur personam, the situs of the intang- 
ibles would be Virginia, where the own- 
ers were domiciled. But the majority 
opinion refused to follow this fiction, 
and necessarily held as well that the ben- 
eficial title holders, the two sons, did not 
have a sufficient present vested interest 
to vest in them the “whole” title. In 
other words even if you added the bare 
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legal title of the Maryland trustee to the 
equitable title of the Virginia cestuis, 
you still could not account for the re- 
versionary interest of unborn heirs of 
either or both of the sons. To reach this 
conclusion the majority were compelled 
to distinguish and limit the opinion in 
the case of Blodgett v. Silberman, just 
recently decided by that court (277 U. 
S. 1), where the Supreme Court approved 
the fiction here discussed. See also, Fi- 
delity & Columbia Trust Co. v. Louis- 
ville, 245 U.S. 54. 

It would appear that the concurring 
opinion written by Justice Stone and ap- 
proved by Justice Brandeis, is less open 
to criticism, perhaps because it is nar- 
rower in scope and language. Justices 
Stone and Brandeis concurred in the re- 
sult, but only upon the ground that the 
Virginia assessment was levied against 
a trustee domiciled in Maryland upon 


securities held by it in trust in its ex- 
clusive possession and control there, and 


forbidden as an attempt to tax 
property outside its jurisdiction. No 
other question need have been decided. 
So these two justices did not approve 
the majority discussion of the taxability 
of the beneficial owners’ interest by Vir- 
ginia. In fact they intimated that had 
Virginia worked out a schedule so that 
the beneficial or equitable interest only 
had been subject to tax, there would be 
no constitutional objection to such a tax. 

Justice Holmes dissented. He went to 
the opposite extreme and held that by 
the deed of trust there had been vested 
in the two sons a present “whole” estate 
subject to a possible defeasance in the 
event that the contingencies expressed in 
the trust indenture did not occur. 

This reasoning may be questioned. 
From a close reading of the trust agree- 
ment it seems doubtful whether an abso- 
lute title passed to the sons, subject only 
to defeasance by the happening vel non 
of conditions subsequent. It seems more 
correct to say that legal title went to 
the trustee, who was to accumulate for 
the benefit of the sons, who were to take 
“full” title only after they reached the 
stipulated age. 

Be that as it may, however, Justice 
Holmes used some highly interesting 
language expressing his theories regard- 
ing taxation. “Taxes generally,” said 
the venerable dissenter, “are imposed 
upon persons, for the general advantages 


so 18 


of living within the jurisdiction, not upon 
property, although generally measured 
more or less by reference to the riches 
of the person taxed, on grounds not of 
fiction but of fact. Fidelity & Columbia 
Trust Co. v. Louisville, 245 U. S. 54, 58. 
© POS FS? See eee ae 
the property must be within the juris- 
diction puts the emphasis on the wrong 
thing. The owner may be taxed for it 
although it never has been within the 
State. Southern Pacific Co. v. Kentucky, 
oe oe GR RES Be ee 
The place of the property is not material 
except where inability to protect carries 
with it inability to tax. But that is an 
exceptional consequence. One State may 
tax the owner of bonds of another State, 
although it certainly contributes noth- 
ing to their validity. Bonaparte v. Tax 
Court, 104 U. S. 592. It is admitted that 
Maryland could tax the trustee in this 
case although most at least of the secur- 
ities handed over were beyond the power 
of Maryland to affect in any substantial 
way. The equitable owners of the fund 
were in Virginia and I think they could 
be taxed for it there.” (280 U. S. 83, 98.) 

This case we feel has done much to 
unsettle any definiteness that there may 
have been in the Supreme Court’s earlier 
decisions dealing with the intricate prob- 
lem of taxability of intangibles. 


CONSTITUTIONAL LAw — RIGHT OF STATE 
To Deny To GRATUITOUS PASSENGER THE 
Right To RecoveR DAMAGES AGAINST 
Host-OPERATOR OR OWNER FOR PERSON- 
AL INJURIES SUSTAINED WHILE A Pas- 
SENGER.—A statute of Connecticut pro- 

vides that no person carried gratuitous- 

lv as a guest in a motor vehicle may re- 

cover from the owner or operator for 

injuries caused by its negligent opera- 
tion. Held, the statute is valid and not in 
conflict with the equal protection clause 
of the Fourteenth Amendment of the 

Federal Constitution. Silver v. Silver, 280 

U. S. 117, decided Noy. 25, 1929. 

The principle that a State may within 
reasonable limits regulate the use of an 
automobile as an instrument of trans- 
portation is so well recognized that it 
logically follows that this general right 
includes the power to enact legislation 
to affect the reciprocal rights and duties 
of all who use them, whether as owners, 
operators, or occupants, where these 
rights and duties arise out of such op- 
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(Buelle v. Levenstadt, 190 Cal. 
Kline, 199 


eration. 
684; Minnesota Iron Co. v. 
U. S. 593.) 

The argument resorted to in attacking 
the statute was that it denied equal pro- 
tection of the laws in that it took away 
the right of recovery from gratuitous 
passengers in automobiles without af- 
fecting the rights of the same type of 
passengers in other classes of vehicles. 
The Supreme Court rejected this plea. 

“Granted,” said the court, speaking 
through Justice Stone, “that the liability 
to be imposed upon those who operate 
any kind of vehicle for the benefit of a 
mere guest or licensee is an appropriate 
subject of legislative restriction, there is 
no constitutional requirement that a reg- 
ulation, in other respects permissible, 
must reach every class to which it might 
be applied—that the legislature must be 
held rigidly to the choice of regulating 
allor none. * * * * Im this day 
of almost universal highway transporta- 
tion by motor car, we cannot say that 
abuses originating in the multiplicity of 
suits growing out of the gratuitous car- 
riage of passengers in automobiles do 
not present so conspicuous an example 
of what the legislature may regard as an 
evil, as to justify legislation aimed at it, 


even though some abuses may not be hit. 
Carroll v. Greenwich Ins. Co., 199 U. S. 
401, 411; Bryant v. Zimmerman, 278 U. 
S. 63, 73. It is enough that the present 
statute strikes at the evil where it is felt 
and reaches the class of cases where it 
most frequently occurs.” (280 U. S. 117, 
124.) 

There can be no quarrel with this 
reasoning. It is interesting to note that 
California at the last session of the Leg- 
islature enacted a somewhat similar 
statute, section 14134 of the Motor Ve- 
hicle Act (new section added by Chap- 
ter 787, Statutes of 1929, effective Aug- 
ust 14, 1929), which in effect denies a 
gratuitous passenger of any vehicle mov- 
ing upon any public highway of the 
State, the right to recover damages from 
the owner or operator, except where 
either gross negligence, wilful miscon- 
duct or intoxication on the part of the 
driver or owner proximately causes the 
injury or death. 

In view of the fact that the limitation 
on recovery here is not absolute, and in 
view of the further fact that the section 
includes all vehicles and not only auto- 
mobiles, the Silver case should put to 
rest any doubts as to the constitution- 
ality of the California enactment. 











Designating a “CORPORATE” 
EXECUTOR or TRUSTEE 


N the preparation of a Will for a client, and the desig- 

nation of a corporate Executor or Trustee, the consci- 
entious attorney considers the general reputation of the 
proposed trustee, both as to safety, method of handling 
trusts, and considerate attitude toward beneficiaries. 


An attorney is also entitled to know that such a trustee or 
executor will recognize his own just claims to carry on 
the necessary legal work connected with the estate. 


In all these considerations, the general practice and repu- 
tation of Security-First National Bank will be found 


satisfactory. 
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Book Reviews 


PHILOSOPHY OF MoperN Lire; AN AvTO- 
BIOGRAPHY OF A Lawyer; by Rufus 
London Horton; xxiv and 303 pp.; 1929; 
Times-Mirror Co., Los Angeles, Calif. 

\ lawyer reminisces. 

Towards the close of a full career, Mr. 
Horton, a well known figure at the local 
bar, pens some of his thoughts. 

The result is essentially an autobiog- 
raphy, but with an incidental philosoph- 
ical undercurrent. 

Philosophy is not for the theist and 
dreamer alone; it is a way of life; it is 
something practical. This is the auto- 
biographer’s thesis. 

Of perhaps greater interest to the 
reader is the picture which Mr. Horton 
deftly paints of the trials and tribula- 
tions of a representative lawyer’s career 
—particularly interesting since the lo- 
cale is principally our own city. Politics, 
psychology, religion—each plays its part 
in this drama of a lawyer’s life. 

The latter half of the book is taken up 
chiefly with a recounting of the many 
interesting trips, both abroad and on this 
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continent, that it has been Mr. Horton’s 
good fortune to take. 

But after all is said and done, the title 
is somewhat pretentious. Many a lawyer 
who is well read and has a broad perspec- 
tive on life, possibly could, if given the 
time and leisure, write his own reminis- 
censes with perhaps equal effect. 

For a rainy Sunday evening beside a 
glowing fireplace, the book would make 
interesting reading. 

HARRY GRAHAM BaALTER. 
Rapio Law, by W. Jefferson Davis of the 

Los Angeles Bar ; 364 pp.; 1929. Parker, 

Stone & Baird Co., Los Angeles, Calif. 

Periodically in the course of the growth 
of the nation conditions arise which must 
of necessity be cured in some manner by 
legislation and governmental control. And 
once such control is undertaken a multi- 
tude of questions arise relating to principles 
and policies calling for definite answers. It 
is not so many years ago that Congress was 
called upon to take such action with respect 
to the “trusts.” Big business in those days 
was virtually controlled by the trusts and 
the people at large were the sufferers. Again 
in 1906 Upton Sinclair published The 
Jungle, wherein he disclosed the condi- 
tions in the large packing establishments 
and thereby brought about such a state of 
mind in the public that Congress enacted 
the pure food laws. There were no vested 
rights of the public involved in either situ- 
ation but in a broad sense public interest, 
convenience and necessity as well as pub- 
lic welfare were involved. These are but 
two of the many instances of governmental 
control for the benefit of the public at large. 
3ut in each case the control had to be based 
upon fundamentally sound principles and 
these in turn had to be threshed out in the 
courts. Today there is little agitation for 
change in the pure food control policies 
of the Government. The people still think 
as they did in 1906. But there is more of 
a change with reference to the anti-trust 
laws. The public interest, convenience and 
necessity demand a greater latitude in the 
formation of combinations and mergers in 
business with reference to the Sheman and 
Clayton Acts although the fundamental 
principles of those acts remain the basis 
of present governmental control. 
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For the past ten years interest in radio, 
as an art beneficial to the public, has been 
increasing. We need not consider the earlier 
period when the governments were virtual- 
ly the only interested parties. It is true 
that Congress had passed the Act of August 
13, 1912, regulating broadcasting, and that 
there had been international agreements, 
but it was not until the present decade that 
the public became vitally interested because 
of the tremendous development of broad- 
casting of regular programs, and the art 
was no longer confined to the sending of 
commercial messages, the communication 
with ships on the sea and such uses. It had 
passed the initial experimental stage and 
had become an important factor in the 
everyday life of the individual. And again 
a situation arose which demanded that Con- 
gress act — and act promptly. To those 
familiar with the law of radio the case of 
United States v. Zenith Radio Corporation, 
decided in 1926 in the Federal District 
Court of Illinois (12 F. 2d. 614), is well 
known as the case which decided that the 
Act of 1912 was not broad enough to con- 
trol the assignment of frequencies (wave 
length), amount of power and hours of 
operation to stations then engaged in broad- 
casting. The result was what is popularly 
known as the “breakdown of the law,” a 
period of chaos and great inconvenience 
to the public. Six months later, in Febru- 
ary, 1927, Congress enacted what is known 
as the Radio Act of 1927, providing in a 
large measure for orderly control of the 
industry in the United States and establish- 
ing the Radio Commission. This Commis- 
sion, ably manned but working under great 
handicaps, has brought about great im- 
provements in broadcasting in general. It 
was not until the latter part of 1928 that 
any litigation under the act was commenced 
and even now but few of these cases have 
been decided. That act and its amendments 
of 1928 and 1929 present the broad ques- 
tion: To what extent may governmental 
control go and what are the rights of all 
interested parties? The Washington Radio- 
telegraph Convention of 1927 serves to 
show the great international importance of 
radio control, perhaps even greater in its 
sphere than the importance of mere nation- 
al control. 

There is very little literature on the law 
ot radio. This is largely due to the rapid- 
ity of the development of the industry. We 
are not unmindful of the voluminous testi- 
mony before Congressional Committees and 


such material as has been compiled by the 
Federal Radio Commission itself. There 
are a number of excellent articles on the 
subject. The Standing Committee on Radio 
Law of the American Bar Association in 
its first report in 1929 said: “The only 
comprehensive treatise on the subject of 
radio law, while a very excellent piece of 
work, brings the subject only to the enact- 
ment of the Radio Act of 1927.” The Com- 
mittee had reference to Honorable Stephen 
B. Davis’ Law of Radio published in 


1927. Since that time there have been many 


developments. And it is largely to show 
these developments and point the way to 
the future that W. Jefferson Davis wrote 
the volume we are now reviewing. But 
what plan should he follow? With an in- 
tricate subject to deal with and little enough 
to work with he approached it with the 
broad view that the profession would want 
a reference work in the first instance con- 
taining a discussion of the problems invol- 
ved and the present solutions. But even as 
the volume was in preparation other phases 
were developing which made it impossible 
to cover everything in the field. 

The volume contains eleven chapters. In 
the first two chapters we find a discussion 
of the general trend of radio and of the 
progress of radio control in Europe. It is 
here that the author reviews the Berlin 
Convention of 1906, the Radio Act of 1912 
and similar matters, knowledge of which is 
essential to an understanding of what fol- 
lows. These chapters lead normally to a 
discussion of the Radio Act of 1927, point- 
ing out its good points and also its imper- 
fections. The fourth chapter contains the 
text of the act itself. While in a book on 
a more developed subject this might well 
be contained in an appendix, it is wise to 
treat it as a chapter here so that its pro- 
visions will not be overlooked. 

In his discussion of the Act of 1927 the 
general powers of the Federal Government 
are outlined. But the Federal Government 
is not alone in the field of radio legislation 
in the United States. The States them- 
selves and municipalities have enacted leg- 
islation with reference thereto. Colonel 
Davis had the co-operation of Paul M. 
Segal and Paul D. P. Spearman of the 
Radio Commission’s legal division in re- 
viewing State and municipal laws and ordi- 
nances relating to radio control. The chap- 
ter contains a full discussion not only of 
their nature but also of their legality and 
is a valuable contribution. 
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In Chapter 6 Colonel Davis discusses the 
question of copyright and radio. The right 
to broadcast copyrighted productions over 
the radio was one of the earliest questions 
to be determined in the development of 
radio law. The answer is found in a series 
of cases and in the agreements between 
copyright owners and broadcasters. A new 
question, however, is that of slander by 
radio, and again this author has sought the 
aid of a specialist. Judge Leon R. Yank- 
wich, of the Superior Court of California, 
has collaborated with the author in Chapter 
7. Judge Yankwich is an authority on the 
law of libel and slander and the discussion 
on this phase of radio law is highly instruc- 
tive. 

The international aspects of radio law 
as developed by the Washington Radio 
Conference in November, 1927, are fully 
discussed in the next three chapters. The 
work of the conference, some of the ques- 
tions presented, and the remarkable 
unanimity of the delegates are covered 
in Chapter 8, while the measures adopted 
at the Radiotelegraph Convention consti- 
tute Chapter 9. As in the case of the Radio 
Act of 1927, it is important that this con- 
vention receive thorough consideration, and 
so the use of it as a chapter is well advised. 
In Chapter 10 there is an able discussion 
of the results of the North American 
Radio Conference between represent- 
atives of Canada and the United States 
in January, 1929, and the Conference at 
Prague in April, 1929. 

Finally in Chapter 11 there is a discus- 
sion of the procedure before the Federal 
Kadio Commission, and of the cases al- 
ready decided and those now pending in 
court involving the acts of the commis- 
sion. The chapter is closed with a dis- 
cussion of problems of radio legislation 


as presented in the report of the Amer- 
ican Bar Association committee above 
referred to. 

The appendices present the General 
Report of the Commission of Jurists at 
The Hague on Rules for the Control of 
Radio in Time of War; the author’s re- 
port to the Federal Radio Commission as 
an unofficial American observer at the 
Second International Radio Congress of 
the Comite International de la Telegraphie 
sans Fils at Geneva in May 1927; and 
model ordinances with reference to 
electrical interference with radio recep- 


tion, and to the undue amplification 
in receiving apparatus. The volume is 


well indexed and contains a table of 
cases and opinions cited. There are cer- 
tain mechanical defects in the volume 
but they are not of sufficient importance 
to detract from the merit of the work, 
They will doubtless be corrected when a 
second editon appears. 

Writing in 1924, Walter S. Rogers, ad- 
viser to the American Delegation to the 
Peace Conference in Paris in 1919, said: 
“No one can forsee with certitude the 
possible development of the transmission 
of energy through space. Really great 
stakes are being gambled for. And pri- 
vate interests are trying to obtain con- 
trol of wave lengths and establish private 
property claims to them precisely as 
though a new continent were opened up 
to them and they were securing great 
tracts of land in outright ownership.” 
We have come a great distance from that 
point. And Colonel Davis in his book has 
not only outlined that progress but has 
pointed the way to the future. The legal 
profession in particular and the public in 
general are greatly indebted to him for 
an able work intelligently presented. 


PHILBRICK McCoy. 
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Corporations— 
Anywhere— | 





@When you have a company to incor- 1 
porate in any state other than Cali- 
fornia, or — 


@When you have a company to qualify 
in any state as a foreign corporation — 


@You have, readily available thru our 
organization, a service complete, com- 
petent and economical for just the as- 
sistance you need. 











@ Dealing only with members of the Bar 
—organized in 1902 — our experience 
and reputation constitute a_ reliable 
safeguard for your corporate matters 
anywhere. 


UNITED STATES 
CORPORATION 
COMPANY 








New York Van Nuys Building Chicago 
Dover, Del. Los Ang St. Louis 
Albany, N. Y. eles Minneapolis 
Baltimore, Md. TUcker Philadelphia 
Jersey City, N. J. 8764 Tallahassee, Fla. 
Washington, D. C. Carson City, Nev. 
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Prominent 
Importer™ 


Whose name has been a power in this field, 
SaVS: 

“Family disaster and reversed business con- 
ditions coming in one month impaired my heart 
action so badly that physicians gave me grave 
warnings. Two months in your system gave me 
a new outlook, new nerve poise, new physical 
energy. It is most remarkable.” 

*Name on request. 











Not a Gym Class—an individual system for yonr needs. 
A DEMONSTRATION WILL CONVINCE YOU 
Al Williams 
Conditioner of Men Booklet on Request 


Al WW e Il 7 Physical Conditioning for a 
LEETAMS Business & Professional Men 
LOS ANGELES SAN FRANCISCO OAKLAND 


SPRING ARCADE BLDG. 425 BUSH STREET RICHFIELD BUILDING 
FABER 3254 DOUGLAS 3260 GLENCOURT 4673 














Hovis- Baker 
Printing & Mailing Company 


PRINTING 
MIMEOGRAPHING 
MULTIGRAPHING 


116 Henne Building 
122 West Third Street VAndike 5854 
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—| THE TRUSTEE 


A trustee should be impartial, unbiased; 
unprejudiced...favoring neither one side 
nor the other. 


] Because sickness, accident, or death could 
f prevent an individual trustee from acting 
M when required, a corporate trustee should 
be appointed to act in this important 
fiduciary capacity. 
Our successful 34 year record as trustee 
under Deeds of Trust is your guarantee 
of faithful, impartial, efficient service. 


TITLE GUARANTEE & IRUST 


TITLE GUARANTEE BUILDING 
Broadway at Fifth, Los Angeles 
54 Capital and Surplus $7,000,000.00 


ESCROWS ++ POLICIES OF TITLE INSURANCE 
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OUR TWENTY-FIFTH ANNUAL EDITION 


DIRECTORY OF 


ATTORNEYS 


WILL BE READY FOR DISTRIBUTION MARCH 1ST 


It is our desire to list every attorney practicing in Los Angeles. 


In order to insure accuracy, if you have moved 
or your telephone number has been 
changed during the past year, 
kindly advise us. 





BALLANTINE’S 


California Corporation Amendments (1929) 


Should be on the desk of every attorney who deals with corporation law. 
It is a full and complete treatment of the subject, by the man who 
drafted the amendments. 


We will be pleased to fill your order. 


PRICE $3.00 








PARKER, STONE & BAIRD CO. 


LAW PRINTERS--ENGRA VERS—PUBLISHERS 


31 YEARS SERVICE TO ATTORNEYS 


























